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Section 403(b) Plans
‘Universal Availability' Compliance Requires
 Continuous Payroll Monitoring, Official Says 

Public schools and colleges and universities continue to violate the universal availability rule for tax code Section 403(b) plans, despite continuing efforts by the Internal Revenue Service to clarify the rule, Ed Salyers, senior employee plans specialist in IRS's Tax-Exempt and Government Entities Division, said June 14.

“That's their Achilles heel,” Salyers said at the 2010 SPARK National Conference of retirement plan service providers and recordkeepers.

The universal availability rule permits plan sponsors to exclude only those employees who work less than 20 hours a week from participating in an employer's Section 403(b) plan, Salyers said. The exclusion must be based on records showing that an employee worked less than 1,000 hours in the preceding 12 months.

“Even though we've been out there for a long time doing these audits, doing these speeches, people are still stumbling,” Salyers said. In eight out of 10 IRS audits of public school-sponsored Section 403(b) plans, auditors find the plans have incorrectly excluded substitute teachers or other part-time employees when they examine the schools'payroll records, he said.

Generally, the exclusions happen because employees are approved to work less than 20 hours a week, and they remain in the payroll system that way, Salyers said. Plan sponsors use that part-time payroll status to exclude substitute teachers from the Section 403(b) plan. Meanwhile, nobody is monitoring the payroll system to see how many hours the substitute teachers actually work, he said.

1,000-Hour Rule 

Similarly, in more than one out of seven IRS audits of college and university 403(b)plans, auditors find the plans have excluded adjunct professors from making salary deferrals and participating in the plans.

Salyers said he is not hopeful that the 1,000-hour rule will improve compliance unless employers change their practices and become more diligent about monitoring work hours.

“They really need to understand that if they choose to have an exclusion, there are some recordkeeping and administrative procedures that have to be in place, and that's usually where everyone fails,”Salyers said.
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