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Surprise Medical Bills: Texas District Court 
Vacates Portion of Independent Dispute 
Resolution (IDR) Process in Agency Rule 
by Christopher S. Lockman on February 28, 2022 
 
The U.S. District Court for the Eastern District of Texas recently vacated a portion of 
the Requirements Related to Surprise Billing, Part II, Interim Final Rule (the “Rule”) 
regarding the independent dispute resolution (IDR) process that applies to surprise 
medical bills.[1] Specifically, the Court vacated a controversial provision in the Rule that 
provides deference to the median contracted rate set by health insurance companies 
when determining the appropriate rate for reimbursement of out-of-network emergency 
care and certain services provided by out-of-network providers at an in-network facility. 
The Rule was issued jointly by the Departments of Health and Human Services, Treasury, 
and Labor (collectively, the “Departments”), as well as the Office of Personnel 
Management, and the Court’s ruling resolves one of several lawsuits initiated by 
healthcare providers and industry groups challenging the IDR process outlined in the Rule 
and may have significant implications for employers sponsoring group health plans. 

Background 

The No Surprises Act is incorporated as part of the Consolidated Appropriations Act of 
2021 (“CAA”). A key feature of the No Surprises Act are provisions that attempt to protect 
patients from “surprise medical bills.” The CAA defines surprise medical bills as provider 
bills that arise from out-of-network emergency care, or services provided by out-of-
network providers at an in-network facility or that are performed without a patient’s 
consent. 

Under the CAA, patients are required to pay only an in-network cost-sharing amount 
determined by an HHS formula, and providers will generally be prohibited from “balance 
billing” patients for remaining unpaid charges. Group health plans and health insurance 
issuers are required to reimburse out-of-network providers at a statutorily calculated out-
of-network rate. For group health plans subject to the Employee Retirement Income 
Security Act of 1974, as amended (“ERISA”), the out-of-network rate will be the amount 
agreed to by the plan and the out-of-network provider or the amount determined through 
an independent dispute resolution (IDR) process. The IDR process is designed to shield 
patients/plan members from payment disputes between the health plan and out-of-
network provider. 
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A provider wishing to challenge the amount of payment made by the health plan for a 
surprise medical bill must initiate, in writing, an open negotiations period within 30 days 
of the initial payment (or complete denial). If no agreement is reached regarding the 
payment amount during the 30-day open negotiations process, the out-of-network claim 
may be submitted to IDR arbitration, which may be initiated by the health plan or the 
provider within four business days after the conclusion of the open negotiations process. 

The health plan or provider initiating the IDR process will identify its preferred “certified 
IDR entity” in its notice to the other party. The Departments approve “certified IDR entities” 
based on the entity’s ability to make timely determinations, taking into account the entity’s 
expertise, staffing levels, and national accreditation. The Departments maintain a list of 
certified IDR entities on the CMS.gov website. Once a notice of IDR is issued, the parties 
have three business days to agree on a certified IDR entity, if they cannot, the 
Departments will randomly select an IDR entity. 

The IDR arbitration will be “baseball” style, meaning the parties will each present offers, 
and the arbitrator will pick one or the other (there is no ability to split the difference). 
According to the CAA, the IDR arbitrator must consider both the “qualifying payment 
amount” (QPA) and five additional circumstances to determine the appropriate out-of-
network rate. The QPA represents the plan’s median in-network rate for the same or 
similar services, furnished in the same or a similar facility, located in the same or a similar 
geographic area, by a provider with the same or similar specialty. The five “additional 
circumstances” to be considered are: (1) the level of training and experience, quality and 
outcomes measurements of the provider; (2) the market share held by the provider and 
the health plan in the geographic area where the item or service was provided; (3) the 
“acuity” of the individual receiving the service and complexity of providing it; (4) the 
teaching status, case mix, and scope of services of the provider; and (5) the good faith 
efforts of the provider and insurer/health plan in attempting to enter into network 
agreements. In making its determination, the IDR arbitrator is precluded from considering 
the provider’s billed charges, the “usual and customary charges,” and the Medicare 
reimbursement rate. 

The Rule, issued on September 30, 2021, identifies the QPA as the starting point for the 
IDR arbitrator’s analysis and requires the arbitrator to select the offer closest to the QPA 
unless additional information demonstrates the QPA is materially different from the 
appropriate out-of-network rate (that is, the rule creates a rebuttable presumption in favor 
of the QPA). If the IDR arbitrator selects the offer that is not closest to the QPA, the Rule 
require the arbitrator to describe the information it relied on in determining that the QPA 
was materially different from the appropriate out-of-network rate. 
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Court Ruling 

The Rule was immediately challenged by several healthcare providers and industry 
groups, including the American Medical Association and American Hospital Association, 
and the Texas Medical Association (“TMA”), the lead Plaintiff in the case. The TMA asked 
the Court to strike down the IDR provisions in the Rule, alleging that the Rule’s provisions 
conflict with the statutory language in the CAA by improperly creating a rebuttable 
presumption that the QPA is the appropriate out-of-network reimbursement rate. 
Alternatively, the TMA argued that the Departments, in promulgating the Rule, improperly 
bypassed the notice and comment period required by the Administrative Procedures Act 
(“APA”). The Court agreed with the Plaintiffs on both counts. 

The Court vacated the portion of the Rule that creates a rebuttable presumption in favor 
of the QPA, holding that this portion of the Rule impermissibly “rewrites clear statutory 
terms” and, thus, must be struck down. The Court’s analysis compared the language in 
the CAA, which unambiguously requires IDR arbitrators to consider the QPA and the five 
other circumstances listed above, with the language in the Rule, which requires IDR 
arbitrators to “select the offer closest to the QPA” unless the other factors “clearly 
demonstrate that the QPA is materially different from the appropriate out-of-network rate.” 
The Court found the language in the Rule “places its thumb on the scale for the QPA” in 
contravention of the terms of the CAA and explained that nothing in the CAA instructs 
arbitrators to accord the QPA more weight than the other factors or suggests that other 
factors are less important than the QPA. 

The Court also held that the Departments’ failure to provide a notice and comment period, 
in contravention of the APA, provided a second, independent basis to vacate the 
challenged provisions of the Rule. In so holding, the Court rejected the Departments’ 
arguments that the language of the CAA exempted the Rule from the notice and comment 
period or (in the alternative) that the Departments had “good cause” to bypass notice and 
comment based on the effective date of the CAA and lead time necessary for regulated 
entities (that is, group health plans and insurers) to prepare for compliance. 

Implications 

The effect of the Court’s decision is to set aside five portions of the Rule, all of which 
elevate QPA as a factor over the other circumstances set forth in the CAA as relevant 
when determining the appropriate rate at which out-of-network providers should be 
compensated for surprise medical bills. The remaining portions of the Rule (addressing 
the IDR process) continue in effect. The decision applies nationwide unless it is 
subsequently overturned by a Court of Appeals or suspended pending resolution of 
similar litigation. 
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The primary concern for group health plan sponsors is that the Court’s decision could 
lead to increased costs. The IDR party whose offer is not accepted must bear the costs 
of arbitration and not using QPA increases the likelihood that the health plan’s offer may 
not be accepted. In addition, even if the health plan is ultimately successful, increased 
complexity in the IDR process will likely result in slower adjudication of matters referred 
to IDR and an increased administrative burden. Because the QPA reflects median in-
network rates, health plans may think rejection of QPA would lead directly to increased 
costs, but a recent Journal of American Medical Association (JAMA) Network Open 
study shows the negotiated in-network price may not be the best price for health services. 
Additional pricing data will likely be forthcoming following increased compliance with the 
hospital Price Transparency Final Rule and implementation of the public disclosure data 
under the Transparency in Coverage Final Rule, currently set to take effect July 1, 2022. 

Please contact a member of our Employee Benefits & Executive Compensation Group if 
you have any questions about the IDR process, its implications for group health plans, or 
the evolving healthcare transparency requirements.

[1] TEXAS MEDICAL ASSOCIATION & ADAM CORLEY, Plaintiffs, v. UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN SERVICES, et al., Defendants., No. 6:21-CV-425-JDK, 2022 WL 542879 (E.D. 
Tex. Feb. 23, 2022). 
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