Does ERISA Work?
by Kenneth F. Ginder on April 16, 2025

On Labor Day, September 2, 1974, Gerald Ford signed the Employee Retirement Income
Security Act (“ERISA”) into law.

ERISA governs the employee benefit plans (i.e., retirement and welfare plans) of most
private employers in the U.S., and it states, at length, why it was enacted. It declares that
Congress recognized that the scope and number of benefit plans had grown substantially,
“the well-being and security of millions of employees and their dependents are directly
affected by these plans,” and “many employees with long years of employment” have been
“deprived of anticipated benefits.”' As a result, Congress declared that the policy of the law
includes protecting participants and beneficiaries by requiring disclosure and reporting of
financial and other information (e.g., filing Forms 5500 and requiring the distribution of
summary plan descriptions), by establishing standards of conduct and responsibility for
plan fiduciaries (e.g., imposing fiduciary duties), by providing remedies for participants,
and, with respect to pension plans, by imposing vesting, funding, and termination
insurance requirements.?

1 See ERISA Section 2(a).

2 See ERISA Section 2(b) and (c).
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In their textbook Pension and Employee Benefits Law (3™ ed., 2000), Professors John
Langbein and Bruce Wolk outline the path culminating in ERISA’s enactment.® They use the
1963 “The Studebaker Incident” to illustrate the issues that spurred its passage. In that
incident, the Studebaker Corporation announced the closing of a plant in South Bend,
Indiana. The Studebaker pension plan was not fully funded, and, as a result, participants
were divided into three groups:

(1) Participants who had attained the age of 60 and would receive 100% of their
benefit (approximately 3,600 participants);

(2) Participants who were 40 to 59 with at least 10 years of service and would
receive 15% of the actuarial value of their benefit (approximately 4,000
participants); and

(3) The remaining unvested participants would receive nothing (approximately 2,900

participants).

One Studebaker participant who fell into the second group, Nolan Miller, testified before
Congress. Mr. Miller, who was 59 years old, had worked at Studebaker for 38 years. He
explained that it was “bitter news” when he learned that his pension was not secure. This
type of story helped fuel the passage of ERISA.

However, not all plans are subject to ERISA. One type of plan not covered by ERISA is
known as a “church plan.” Significantly, a church plan can be sponsored by a religiously
affiliated organization such as a hospital.

This brings us to an article, Church Pensions Sidestep Oversight, published in the Wall
Street Journal on February 26, 2025, 62 years after the Studebaker Incident and 51 years
after ERISA was enacted. The article introduces the reader to Anne Hotaling, who joined St.
Clare’s Hospital in Schenectady, New York, right out of nursing school in 1979, and
indicated that one of the reasons she accepted a job at St. Clare’s was the promise of
financial security provided by its pension plan. She earned a monthly pension from St.
Clare’s of $1,449 for life. Unfortunately, St. Clare’s Hospital closed in 2008. However, it
continued to inform her and others that their pensions were waiting and would be payable
when they retired. When Ms. Hotaling retired, she received her first pension check. It was
the last check she ever received from the pension plan. She was soon informed that the
pension plan, which was a church plan, was nearly insolvent, and there were “not enough
assets in the Plan to provide the benefits.” 1,100 participants in the St. Clare’s Hospital
pension plan have lost all or part of their pension benefit.

3 John H. Langbein and Bruce A. Wolk, Pension and Employee Benefits Law, 3rd ed. (St. Paul, MN: Foundation
Press, 2000)
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The St. Clare’s Hospital incident provides a window into whether ERISA works. ERISA was
designed, in part, to prevent future Studebaker-type incidents, and it has largely done so in
the context of ERISA-covered plans. Although pension plan benefits can be reduced under
ERISA’s insurance program, it is unlikely you will find an article about an ERISA-covered
pension plan not providing any benefits because those plans are subject to the disclosure
requirements, funding requirements, fiduciary obligations, and insurance obligations
(through the Pension Benefit Guaranty Corporation (“PBGC?”)) all referenced in Congress’s
declaration of policy at Section 2 of ERISA. You will, however, see stories similar to the St.
Clare’s Hospital incident concerning non-ERISA-covered plans. Even the Supreme Court
acknowledged a “wave of litigation” about participants seeking redress from church plans
in its 2017 decision, Advocate Health Care Network v. Stapleton.

Despite the intervening decades, the stories of Anne Hotaling and Nolan Miller are eerily
similar. The primary common denominator is that they participated in pension plans that
were not subject to ERISA. That does not prove that ERISA works, but if ERISA had applied,
we know:

e fiduciaries overseeing the plans would have been held to high fiduciary
standards and subject to personal liability if they breached their fiduciary duties;

e the plans would have been subject to disclosure and reporting obligations to
participants and government agencies;

e the employers would have been subject to minimum funding standards; and

e the plans would have had insurance in the event that plan assets could not cover
benefits.

Congress’s declaration of policy clearly shows that it considered Studebaker-type
incidents and the protection of plan participants and beneficiaries. It seems likely that if
those ERISA policies had applied to the plans Ms. Hotaling and Mr. Miller participated in,
they would not have lost all or most of their pension benefits just as they ended their
working careers. In terms of protecting participants and avoiding Studebaker or St. Clare’s
Hospitalincidents, it appears that ERISA is working, at least for participants in plans that
are subject to it.

Moving forward, important questions arise from these incidents, including whether ERISA
should be expanded to cover more types of plans, whether the protections provided by
ERISA are too costly, and what role state laws should or could play. It remains to be seen
how these questions will be resolved.
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